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O R D E R 

 

Per D.T. GARASIA, Judicial Member: 
 

 The present appeal has been preferred by the assessee against 

the order dated 06.08.2014 of the Commissioner of Income Tax 

(Appeals) [hereinafter referred to as the CIT(A)] relevant to 

assessment year 2010-11. 

 

2. The short facts of the case are that the Assessing Officer 

(hereinafter referred to as the AO) has observed that assessee has 
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shown an amount of Rs.43,18,348/- under the head Public Relation 

Expenses wherein an amount of Rs.15,35,891/- is also debited as 

business expenses. The details submitted by the assessee shows that 

such amount of expenditure is claimed to have been for giving gifts 

to the professionals. During the course of assessment proceedings 

assessee was asked to explain as to how such expenditure of gift is 

allowable. In response to the query, assessee has submitted a letter 

dt. 07.02.2012. The explanation of the assessee has not accepted by 

the AO. Further, reply given by the assessee dt 22.02.2013 has not 

been accepted because according to the AO such gift expenditure is 

not at all business expenditure. The CBDT circular No.05/2012 vide 

F.No. 225/142/ 2012 ITA-11 dt. 01.08.2012 does not permit such 

expenditure to be allowed. Further, the only Medical Council 

(Professional Conduct, Etiquette and Ethics) Regulations 2002 dt. 

10.12.2009 imposes prohibition on the medical practitioner from 

taking any such gift, travel facility, hospitality or any sort of benefits 

from the client or such assesses. According to the AO, such business 

promotion expenses is not at all related to the income earned under 

the head 'Business' hence, he has disallowed the expenditure u/s 37 

of the Income Tax Act.   

 

3. Matter carried to the Ld. CIT(A) and the Ld. CIT(A) has 

dismissed this issue. 

 

4. During the course of hearing, the Ld. A.R. submitted that 

similar issue had come up before the Tribunal in ITA 
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No.4605/M/2014 and the Tribunal considering the CBDT circular 

has allowed such claim, therefore, this claim should be allowed.   

 

5. On the other hand, the Ld. D.R. relied upon the order of the Ld. 

CIT(A).   

 

6. We have heard the rival contentions of both the parties and 

found that similar issue had come up before the Tribunal in ITA 

No.4605/M/2014 wherein the Ld. CIT(A) has allowed the claim of 

such expenditure and the Tribunal has confirmed the decision relying 

upon the CBDT circular and Tribunal has held that this assessment 

year is of A.Y. 2010-11 and CBDT has introduced the circular w.e.f. 

01.08.2012, therefore, discussing the issue in detail, Tribunal has 

allowed the claim by observing as under: 

“10. From the perusal of the nature of expenditure incurred by the assessee, it is 

seen that under the head "Customer Relationship Management", the assessee 

arranges national level seminar and discussion panels of eminent doctors and 

inviting of other doctors to participate in the seminars on a topic related to 

therapeutic area. It arranges lectures and sponsors knowledge upgrade course 

which helps pharmaceutical companies to make aware of the products and 

medicines manufactured and launched by it. Under Key Account Management, the 

assessee makes endeavour to create awareness amongst certain class of key 

doctors about the products of the assessee and the new developments taking place 

in the area of medicine and providing correct diagnosis and treatment of the 

patients. The said activities by the assessee are to make the doctors aware of its 

products and research work carried out by it for bringing the medicine in the 

market and its results are based on several levels of tests and approvals. Unless the 

pharmaceutical companies make aware of such kind of products to key doctors or 

medical practitioners, then only it can successfully launch its products/medicines. 

This kind of expenditure is definitely in the nature of sales and business promotion, 

which has to be allowed. Coming to the gift articles and free samples of medicines, 

it is seen that the assessee gives various kind of articles like, diaries, pen sets, 

calendars, paper weights, injection boxes etc. embossed with bold logo of its brand 

name and the product name so that the doctors remembers the brand of the 

assessee and also the name of the medicine. All the gift articles, as pointed out by 

the assessee before the authorities below and also before us are very cheap and 

low cast articles which bears the name of assessee and it is purely for the 
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promotion of its product, brand reminder, etc. These articles cannot be reckoned as 

freebies given to the doctors. Even the free sample of medicine is only to prove the 

efficacy and to establish the trust of the doctors on the quality of the drugs. This 

again cannot be reckoned as freebies given to the doctors but for promotion of its 

products. The pharmaceutical company, which is engaged in manufacturing and 

marketing of pharmaceutical products, can promote its sale and brand only by 

arranging seminars, conferences and thereby creating awareness amongst doctors 

about the new research in the medical field and therapeutic areas, etc. Every day 

there are new developments taking place around the world in the area of medicine 

and therapeutic, hence in order to provide correct diagnosis and treatment of the 

patients, it is imperative that the doctors should keep themselves updated with the 

latest developments in the medicine and the main object of such conferences and 

seminars is to update the doctors of the latest developments, which is beneficial to 

the doctors in treating the patients as well as the pharmaceutical companies. 

Further as pointed out and concluded by the learned CIT(A) there is no violation by 

the assessee in so far as giving any kind of freebies to the medical practitioners. 

Thus, such kind of expenditures by a pharmaceutical companies are purely for 

business purpose which has to be allowed as business expenditure and is not 

impaired by EXPLANATION 1 to section 37(1).  

11. Before us, the Ld. CIT DR has also much harped upon the decision of the Hon'ble 

Himachal Pradesh High Court in the case of Confederation of Indian Pharmaceutical 

Industry (SS) vs. CBDT (supra), in support of the argument that CBDT Circular has 

been approved and confirmed by the High Court and therefore, it has a huge 

binding precedence. From the perusal of the said judgment of the Hon'ble High 

Court, it is seen that in that case the validity of Circular No.5/12 dated 1.8.2012 was 

challenged. The Hon'ble High Court though upheld the validity of the said circular 

but with a rider that if the assessee satisfies the assessing authority that the 

expenditure is not in violation of the regulation framed by the medical council, then 

it may legitimately claim the deduction. The assessee has to satisfy the AO that the 

expenditure is not in violation of the Medical Council regulation. Thus, if the 

assessee brings out that the MCI regulation is not applicable to the assessee before 

the AO, the same cannot be applied blindly.  

12. At the time of hearing, our attention was also drawn to the decision of Tribunal 

of our Co-ordinate Bench in the case of 'Liva Healthcare Limited ITA Nos. 904 & 

945/Mum/2013', decided vide order dated 12.09.2016. In counter, to this decision 

the learned counsel, Shri JD Mistry distinguished the said judgment and submitted 

that the facts of the case in the Liva Healthcare (supra) were substantially different 

from the facts of the present case. In the case of Liva Healthcare, the Hon'ble 

Tribunal disallowed such expenses u/s. 37(1) of the Act on the ground that they 

were not incurred wholly and exclusively for the purpose of business as the same 

were incurred to create good relations with the doctors in lieu of expected favours 

from doctors for recommending to the patients the pharmaceutical products dealt 

with by the company to generate more and more business and profits for the 

assessee company. The Tribunal also recorded the fact that the spouse of the 

doctors also accompanied the doctors for overseas trips to Istanbul and expenses 

were incurred for cruise travels to island, gala dinner, cocktails, gala entertainment 
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etc. of such doctors. In assessee's case it is an admitted fact that expenses have not 

been incurred for the purpose personal benefit/enjoyment of the doctors or their 

spouses. In the case of Liva, the question as to whether such IMC Regulations can 

be applicable to Pharma Companies was not argued before the Hon'ble Bench. He 

reiterated that the Hon'ble Delhi High Court in the case of Max Hospital (supra) and 

the Jurisdictional Tribunal in the case of Syncom (supra) have held that such IMC 

Regulations apply only to medical practitioners. He further submitted that the 

Tribunal in the case of ACIT vs. Liva Healthcare Ltd. (ITA 847/Mum/2012) for A.Y. 

2008-09, has decided similar issue in favour of the assessee. However, in A.Y. 2009-

10, Hon'ble Tribunal while noting the fact that consistency has to be adopted, 

distinguished the order of A.Y. 2008- 09 as under:  

"The assessee has contended that in the immediately preceding assessment 

year the Tribunal has decided the issue in favour of the assessee in ITA NO. 

388/Mum/2012 for assessment year 2008-09. In our considered view, 

principles of Res judicata is not applicable to income tax proceedings 

although we are fully agreeable that principles of consistency is to be 

maintained (Hon'ble Supreme Court decision in Radha Soami Satsang v. CIT 

(1992) 193 ITR 321 (SC) but in the instant assessment year, we have 

observed that these overseas trips for Doctors and their spouses were 

organized by the assessee whereby no details of the contents of seminar, if 

any conducted by the assessee overseas has been brought on record and 

also even the spouses accompanied the Doctors to the overseas trip which 

included cruise visit to island, gala dinners, cocktail, gala entertainment etc. 

rather than being directed towards seminar for product information 

dissemination or directed towards knowledge enhancement or knowledge 

sharing oriented as no details of seminar and its course content is brought 

on record rather the trip is directed towards leisure and entertainment of 

Doctors and their spouses which in our view appears to be clearly a 

distinguishable feature in this year enabling us to take a divergent view and 

the expenses incurred by the assessee cannot be allowed as business 

expenditure u/s. 37 of the Act as it is clearly hit by explanation to Section 37 

of the Act being against public policy as unethical prohibited by law.  In view 

of the above, he pointed out that in the above decision for A.Y. 2009-10 in 

the case of Liva Healthcare, there was a specific finding of a fact that no 

details have been filed with respect to any seminar has been conducted for 

doctors and that the trips were directed towards leisure and entertainment 

of doctors and their spouses. This was a distinguishable feature for the 

Hon'ble Tribunal to take a contrary view from A.Y. 2008-09. He further 

submitted that the Hon'ble Tribunal in the case of Liva Healthcare Ltd. vs. 

ACIT (ITA No. 4791/Mum/2014) for A.Y. 2010-11 has followed the decision 

of Liva Healthcare (supra) for A.Y. 2008-09 and has decided this issue in 

favour of the assessee. This, further brings out the fact that the Hon'ble 

Tribunal disallowed the expenses u/s. 37(1) of the Act in the case of Liva 

Healthcare for A.Y. 2009-10 only on the ground that the same were not 

incurred wholly and exclusively for the purpose of business.  
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13. Apart from the aforesaid distinguishing features as highlighted by the learned 

senior counsel, we find that on the facts itself in the case of Liva Healthcare (2009-

2010) (supra), there was a clear cut material on record that the Doctors along with 

their spouses were taken to foreign tours and cruise travel etc., in lieu of expected 

favours from doctors. In the light of these facts and material the Tribunal has 

decided the issue against the assessee by not following the earlier year precedence 

and subsequent year orders of the same assessee. As brought on record before us, 

we find that similar issue of allowance of such expenditure in the case of 

pharmaceutical companies has been decided in favour of the assessee, in the case 

of UCB India Pvt. Ltd. v. ITO (ITA No. 6681/Mum/2013 order dated 13.05.2016, 

wherein it was held that CBDT circular cannot have a retrospective effect. This 

judgment was lost sight of by the bench. In any case on careful perusal of the 

Tribunal order in the case of Liva Healthcare (supra) we find that the Tribunal 

though has incorporated the relevant provisions and clauses of the 'Indian Medical 

Council Regulation 2002', however, has not elaborated or dwell upon as to how this 

MCI regulation which is strictly meant for medical practitioners and doctors can be 

made applicable to pharmaceutical companies. There has to be some enabling 

provision or specific clause in the said regulation whereby the pharmaceutical 

companies are barred from conducting seminars or conferences by sponsoring 

thedoctors. The entire conduct relates to doctors and medical practitioners and 

lists out the censures and fines imposed upon them. What has not been provided in 

the MCI regulation cannot be supplied either by the court or by the CBDT. There 

has to be express provision under the law whereby pharmaceutical companies are 

prohibited to conduct conferences or seminar or give free samples. In the Tribunal 

decision of Liva Healthcare, strong reference has been made to Hon'ble Himachal 

Pradesh High Court (supra), that the said CBDT circular has been upheld. On this 

aspect we have already discussed in detail herein above that, firstly, High Court 

itself carves out a rider that assessee is free to demonstrate before the AO that this 

circular is not applicable on facts of the case; and secondly, CBDT circular which 

creates new impairment and imposes disallowbility not envisaged in any of the Act 

or regulation cannot be reckoned to be retrospective. Another strong reference has 

been made to the decision of Hon'ble Punjab & Haryana High Court in the case of 

CIT vs. Kap Scan and Diagnostic Centre (P.) Ltd. [2012] 25 taxmann.com 92, wherein 

commission was paid to the private doctors for referring the patients for diagnosis 

to the assessee company. In background of these facts and issues involved, the 

Hon'ble High Court held that said payment of commission is wrong and is opposed 

to be a public policy. It should be discouraged as it is not a fair practice. The ratio of 

said decision cannot be applied on the facts of the present case becausethere is no 

violation of any law or anything which is opposed to public policy. Similarly, there is 

reference to the decision of Hon'ble Supreme Court in the case of Eskayef (Now 

Known as Smithkline Beecham) Pharmaceuticals (India) Limited v. CIT (2000) 111 

Taxman 561(SC), which was given in context of Section 37(3A) of the Act. In the said 

case the assessee had claimed expenditure on distribution of physician's samples 

u/s. 37. In the background of such claim the Hon'ble Apex court held that, if the 

expenditure falls within the bare minimum it will not be caught by subsection (3A) 

of section 37. On the contrary, the Hon'ble Apex Court observed that physicians 

samples are necessary to ascertain the efficacy of medicine and introduce it in the 

market for circulation and it is only by this method the purpose is achieved. In such 
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cases giving a physician samples for reasonable period is essential to the business 

of manufacture and sale of medicine. It is only if a particular medicine has been 

introduced by the market and its uses are established then giving of free samples 

could only be the measure of sale/ promotion and development would thus be hit 

by subsection (3A). Said decision no way prohibits the nature of expenditure which 

has been incurred in the case of the assessee. Therefore, such a reference to a 

Hon'ble Apex Court decision is not germane to the issue involved. Thus, in our 

opinion, the aforesaid decision of this Tribunal is clearly distinguishable and cannot 

be held to be applicable and also we have already given our independent finding as 

to allowability of expenses in the hands of the assessee as business expenditure.  

14. Accordingly, we uphold the order of the ld. CIT(A) deleting the disallowance 

aggregating to Rs.22,99,72,607/-.  

15. In the result, the appeal filed by the revenue is dismissed.” 

7. Respectfully following the decision of Tribunal, we allow the 

claim of the assessee.  

 

8. The next issue relates to addition of Rs.23,620/- as the bogus 

purchases u/s 69C from M/s. Siddhivinayak Corporation.  The AO 

held that AO had received the information from Sales Tax 

Department that M/s. Siddhivinayak Corporation is a hawala dealer.  

Assessee has made purchases from M/s. Siddhivinayak Corporation 

of Rs.23,620/- pertains to purchase of Clip Clock for the purpose of 

Licky Draws conducted by the company and are included in ledger 

of public relation expenses.  Assessee has not made any purchase 

from M/s. Siddhivinayak Corporation in earlier years.  Therefore, 

AO disallowed the same.   

 

9. Matter carried to the Ld. CIT(A) and the Ld. CIT(A) has partly 

allowed the appeal.   
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10. We have heard the rival contentions of both the parties.  

Looking to the facts and circumstances of the case we find that the 

assessee has already declared the GP.  Hence, AO is directed to 

allow the credit of GP declared by the assessee and deduct the same 

from 12.5% and estimate the GP @ 6% of total bogus purchases. 

 

11. In the result, appeal of the assessee is partly allowed.     
    

Order pronounced in the open court on 12.01.2018. 
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          (G. Manjunatha)  (D.T. Garasia) 

ACCOUNTANT MEMBER                                            JUDICIAL MEMBER 
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